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Dear Mr. Johnson: _
I have your Scgnt-lat m you state 1n part:

"During appr
appointed to\t
sion. All 3

menbers of tN

:eh. mu. menbers ware
Sha gn County Zoning Commis
‘mepbors 8o appointed were al

County Bm:d of Supor-

zonS ih attendance at said meetings.

lion-arose as to the compatibility of
county Board members serving as members of
the Zoning Commission and your Opinion was
sought on this question.

On Septenbax 24, 1971. you 185\:@& your
opinion on this question finding nenbership on
the County Boaxd and Zoning Commission to be
incompatible. Pursuant to your opinion the
‘commission members originally appointed
resigned and new commission members were

appointed., The Zoning Commission as pre~
sently constituted doss not have any
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nenbars who are also members of the c«:unty
Board of Supervisors.

In light of these developmants I have been
requested to seck your opinion on two questions.
The questions are as follows: -

1. May the newly conatituted Zoning
Commission utilize the information
gathered by the prior Zoning Commis-
sion in the course of the several
.. public hearings and use such infor-
.-, mation as a basls for any decisions
.- the Commission hereinafter makes?

.2+ The original memberxs of the Zoning
Commiseion obtained per diem payment for
conducting the Commission hearings., Is
it necessary for the menbers of the
. original Zoning Commission to now make
rebate to the County for all monies
- . recelived and paid them as menibers ct
. the Mng Commission?®
in_ o':.i"der' to anmr' your £irst q“ébﬁm. it is necessary
to discuss the validity aﬂ t.he appolntmmts made to the prior
zoning comiasian. S | i
m cmmty boar:é. acung puramt to saction 2 of “An
Act: in relaticn t.o county zoning“ (x1l. Rev, St.at. 1969. ch. 34,
par. 3152) which provides’ for the appointment of menbers of the
zoning commission by the chaixman oxr pr’eamengp! a eomt;y board,

subject to eonfixmation by the county board, appointed £rom its
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membership, the county zoning commissionera.

In my opinion No. NP-343, Septembar 24, 1971, I held
that any member of the Board of Supervisors is prohibited by
-atatﬁte from being appointed as a member of the zoning commission.
Section 1 of "An Act to prevent fraudulent and cmrx'\tpt practices
in the making or accepting of official appointments ®* # sv,

provides:

- %§ 1, HNo supervisor or county eomtesioner.
during the tarm of office for which he ia
elected, may be appointed to, accept or hold
any office other than chairman of the county
board or member of the regional planning cowm-
nission by appointment or election of the board
of whi.eh he is a member.

atment o ctior 3. This Section
shan nat pteel.ude a memher o£ the county board
from being selected or from serving as a member
of the County Pexsonnel Advisory Board as pro-
vided in Section 12~~17.2 of 'The Illinois
Public Aid Code', approved April 11, 1967,

as amended, or as a member of a County
Extension Board as provided in Section 7

of the 'County Cocperative Extension Law’,
approved August 2, 1963, as amanded."

(mas*s amnﬁ, 111. Rev,: Stat.. 19693

ch. 102, par. 1.

Under the above pmlsian. a member of the county
board, during the texrm for which he is elected, cannot be

appointed to any office other than those offices specifically
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excepted, by the county board of vhich he is a mewber, PFurther, .
any such prohibited appointment is void.

In the absence of a statutory definition indicating
a different legislative intention, the courts will assume that
stntntory words have their ordinary and popularly understood
meanings ( i,
word void has been defined as having no legal force or ‘bindiw

effect. Black's Law Dictionary 1745 (4th ed. 1851).

By interjecting the oédinazy definition of the word
void into the above provision, it is evident that the appoint~
‘ments to the zoning commigsion had no legal force ox binding
effect and were tharefore null and void; as a corollary, any and
all acts of the zoning commission are by necessity also without
legal force or binding effect.
| Genexally, vhere the constitution or statutes declare
that perscns holding one office shall be ineligible for election
or appointment to another office, either generally or of a
cortain kind, the pm‘bibit:lm has been held to incapacitate
the mmm of the firet office to hold the second so that
any attempt to hold the second is void. 67 C.J.5. officers
§23 (1950).
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o Bince illegal and void acts cannot be ratified (County
of Cags v. Klocker, 39 Ill. App. 301, 304), I am of the opinion
the newly constituted zoning comission should not utilize the
information gat.hezed by the pz’io'# ming. cosmission in the
course of its public hearings and as a basis for any decisions
the comrission hereinafter makes. .' i

| Although it can be argneé the zoning emiésiomrs

are de ” facto officers and therefore their a&lous ) Vélid. I anm
of ‘the opinion they should m be accorded the ptatus of de
facto ézficara. | |

| A de facto éfueer. generally otated, is one li_aving
the reputation of being the officer he assumes to be, and who
perforns the functions of such office, but is not entitled to
the office in point of law. (Howard v. Burke, 248 Ill. App. 224.)
To constitute a de z‘:quzfmaz, the dutien of the .ofuce must
be exarcised under‘ color of a known election ér appointment
'which is void for want of power in the electing or appo:lnunqﬁ
body, or !o:.» scme defect or irregularity in its exercise, such
ineligibility, want of power or defect being

Bublic. McQuillin, Municipal Corporations s‘:.é.m (3xd ed.
Rev., J. H. Dray, 1968). (Emphaeie supplied)
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| The &mks of a da mm oﬂﬁmar, almnqb Ma !:lee may
' 'm dafaet&ve. ara valm 80 xa: ag tmy mmam the publ.tc oY
thirg pamm who have an s,nmmt in i:ha th{mg m@. (People
Ve W, 353 111, 147, 150}. 'fhe anw oﬁ d@ fam oﬂicem

| :axm val&ﬂateé aaxy ﬁrnm m@t&vaa af puhlic yaliey to graasrva

| r&ghtm @f mw pamm m thta pubuc. ‘ Hmvem the
_:raaﬁoa ﬁez val&dating ﬁh@ aata af a de ﬂacto oﬁﬁiaax dc aot
exist if the publio and th&rﬂ pexsoms axe awaxe cf de!euta 1n
"mm o:!.‘;!.cem title and are not: decedved mmby, mum.n.

| ggg_gg, sm m&.

Ass\ms.ng from ymw m‘&.@x that ﬁha ming eumisaion o
only aet:lom w@m to hold plmuc h@awings. wihlwm. th@ paasage
ae 2 ming am&mss, no xig‘hts hmm beean mrsely atzmted
_m as Q'.o vaz.mam the h@axings. |
o Mher, the public 1s charged ws.uh Xnowledge of the
defact .in tlm titles oz tha mming cmissiemm. m:yoaa i@
gsz'emed m Wp\ and is homﬁ to t.ake mtiee of. t!m xmblic law
| us x.:..p. 2vidence 524, 19553 . Bs aax:li.ser stated, s@ation 1 of
An m tm pmmsm‘: fmudulam: and mrxupt pmc!:iaes 1n the making
| or acammmg of ofﬁeiml mmiatmnm LA * (111. Rmr St.at.,
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1969. eh. xoz. pat 1) prohl.h!ta tha appointnent of a member
of the comty boaxd to the zoning mmiss:l.on.
_ 'rhe ammtmauts o£ tha mmbaxs oi tha ccunty noara
to tha acn:lug emias:lon were not secmuve and klm dual capac!.ty
1n w‘hich maa persona were mtwg was a mtter of puhue
kuowledge. lera!are. the zoning comlssionera were not )
da £acto o!!.teets.
Since appointment of Coanty Board mambers to the zoning
cmtoslm was void and :.uegal. the decialon in W
v. Klokerx, 239 111, App 301 {s contmlung on the quest!.on of
rebate of tmdo mmtved fer cmﬁuctim cmi.ss!.on ‘hearings.
In Kloker, a cuumy comxmicnax was refumd the riqht to retain
funds paid Mm by tha eaunty hoax'd. oﬁ' whﬁ.ch he was a. member.
for sew&ces rendered as uverseer of the poor 'x‘he ccutt. in
 construing t.he touowlng statutoxy pmvi.siom
“’i‘hat it shall ba and 13 heredby daelareﬂ unlawful
for any supervisor or county commisajoner, during
the term of office for which he is elected, to be
appointed to, accept or hold any office, by appoint-
ment or slection of the board of which he may be a
menber; and any and all appointments and elections
by the board of supervisors or county commissioners,
whereby any membor or members of said board, or A
either of them, may be selected ¢to fill any official

- position, shall ba absolutaly null and void." (Ill.
Rev, Stat,., 1925, ch, 102, par. 1)
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mw thae i..he comt:y emiwioner mhm:ld nm: ha.va baen appommﬁ
m tha possitim aaa therefore c:eum mﬁ he paid. (Id. 394) .

318 111. 600. a mewbex' of the

amte 1@@151&&\1&‘@ was raquimd t:o ratm funda pam ag ce)m-v
p@naation Eor duties perﬁormad as an asszstant attorney gene:al
whexe he was prohibited by articie 3 of th@ Iuim‘)is cwtitution
of 18‘?0 £:¢m pe:ﬁoming suah dnt.ies.

Binw the appuinmnts ta the avming comﬁ.ss:lon were
wm. th@ membem of the zom.ng conmiwian shonld not have
meeivaé per diem paymemm for cenducting m&aslen hearings.
Rebam 02 f:.hem funds should ba mae.

mey tmly ymlrs.
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